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REV, PROG, 2007-32
AND THE RUAD TO

A substantlally completed appligatlon ¢onslsts of much mare
than ‘flling In tha blanks.’
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ax GXQ.I]'IPUDHS are a matter of

legislative grace, and taxpayers

liave the burden of establishing

their entitlement to exemp

Lions.'Although the TRS does uol
necessarily grant lax cxemptions W organiza
hans, the organizations generally apply for [R5
recognition ol the exemnplion Lhal the organi-
walion possesses ss o matler of law” Thus, the
entity seeking recognition of cxemp slalus must
lite un claboraic application with the [RS, sat-
ih‘.l“)filli” This hoarden andd t"HI.'-i])HH]'II‘I'IB entitlconent
toy exemption. On 2/23/07, Lhe TRS released Rev,
Proc, 2007-52, 2007-30 TRE 222, which essen-
rially updated the Services procedures [or
recopnizing exempt slatus, Rev, Proc, 2007-52
articulates the provedures Tor issuing deler-
mination letters and rulings on the exempt sta-
tus of organizations under Sectiong 501 and
Section 321, other than arganizations involv-
g certain employee plans (pension, profir shar-
ing. stock bonus, annuity and E3OFs, covered
under Rev. Proc. 2007-6, 2007-1 1K1 183). 1t also
seeks Lo provide guidance on the procedures
for the modification and revocation of deter-
mination letters or rulings, as well az provid-
iy, wuidance on the admunistrative remedies
available prior to seeking judicial review under
hection 7428,

Rev. Proc. 90-27

Rev Froc 2007-52 snpersedes Rev. Proc. 90-
271990 1 GBS To fully understand the
impact of Rev Peoc, 2007-52, it is important
ra understand the framework for the recogmition
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of exempt status under the prior revenne pro-
cedure.

Under Rev. Proc. 90-27, the organizalion
seeking exemption is required to file or mail
an application for recognition of exemption to
the appropriate IRS Disrrice Divecror. Rev. Proc.
9027 provides lor seven Key Disiricl Offices
(Central, Mid-Atlantic, North-Atlantie, Migd-
west, Southeast, Southwest, and Western).? The
raquest for recognition must include the com-
plered application and any supporling docu-
ments eslablishing entitlement to exemption.
As the application proceeds, the specialist
assigned to the dase reviews the sxemption
application, its altachments, and all other
indomation provided by the applicant orga-
mzation. The specialist then determines
whethee the organization qualifies for the
claimed statusin ]ig‘hl ul the Gacts ax l)rr‘Hr‘l'IlE‘("
and inapplying cearly established rules as set
fonth in the Code, regutations, rulings, lrea-

suty Decisions, and court decisions published

in the Internal Revenue Bulletin (TRE}.

The istrict [Hreeolor then msues a detrer
minalion letter, bused o the factual findings,
either denyig or recognizing the exemption.
This relates only to applications with issues
specitically covered by precedent (published
in the TRBY, statule, o ||:gu|ﬂl‘im‘l.‘;. Al'ly' CAsES
involving issues that lack ¢lear guidance are
referred ta the Mational Office 1f the key 1hs-
trict DHrector wishes (o reupgnize The vxem|-
fion contrary Lo a prior ruling [rom the

TRAM AXNEARD G 0r arrorney proavefcing in bremont LA pone
w!ing sute vl m‘gmfimermn.n
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FORMAL
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CERTAIN
CHEDIBILITY,
EVEN WHEN NOT
REGUIRED.
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Natinnal Office, the Diredlor would 1equire
rechnical advice from the Nalional Office
before issuing the determination letrer. Fur-
thermaore, any applications [rom certain cat
esurics of upplicants specifically reserved to
the National Office by revenue pracedure or
by the Internal Revenue Manual aie also
referred to the Office®

Rev. Troc. 90-27 also states that an incom-
plete application may be returned to the appli-
canl without being considered on ils merits,
accompanied Dy a letrer al cxplanation a6 to
what more was required by the [R5 An appli-
cant tor excmption under Section 301{c)(})
would be informed of the fime within whicl
the c;omp]eted :_1]_'}]_"1“(_‘““(_)“ wonld need to be
resubmitted in order for the application wo be
considered a timely notice under Section
sigfa).t

Kev, Proc 9-27 hag slowly become more ang
more mnaccurate over Hime, as it has generﬂlly
nel heen moditied to keep current with the Ser-
viees aulual procedures for processimg exemp-
tivm applications. In 1949, for t.'xum[)lt‘-, the IRS
decided to centralive the processing of exemp-
nion applicalions al ity Cinginnati Service
Center instead of having those applications sent
o one of the seven Key Disrricts.® Tev. Proc,
90-27 was never modilicd Lo retlect this
change, although the IRS did modify the
inslructions to the various exemption appli-
cation torms.

Rev. Proc. 2007-52

One significant change made by Rev. Froc. 2007~
52 is the formal centralization of the applica-
tion processing al the Determinations Office in
Cincinnati, Ohio. Under the new procedure, the
Koy Distiict Offices no longer exist and the appli-
cations for exemption are ]:;ri_uv:-.‘m'{'l in Cincin
nati. Lespite the centralization of Lthe application
process, cerlain applications may be prnCE.‘iHH(l
in ather EQ Determinations offices or relerred
tar EO Techmical, which s the [RS office primarily
1“QSPOHSiblE for issuing, leter rulings on exempt
organization martters (referred to in Kev. Froc,
Y0-27 ux “the National Office™).” LO Technical
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is alsn responsible for providing technical
advice and technical assistance o ovther IR3
offices on exempt organization matters.” Gen
erally, applications will be relerved o EQ lech
nical Uthey present issues that are not specifically
covered by stalute, regelations, a ruling, an opin-
ion, or 4 court decision published iy the LRB"
ot If they fall into certain categories of cases
reserved by Lhie IRS for handling by O Tech-
nical fon the purposes of establishimg uniformity
or centralized contral,

Goneral procadures.  Only vrganizations
organized under Section 301(c)(3) techni-
cally need a tormal determination from the YRS,
but many of the ather categories of exciupts still
Ecnelf;ﬂ]y’ geel determination from the 1RS as
ameasure of proot and assurance, Lormal deter-
minalion lron the LIRS lends a cerrain element
ot credibility to 3 nonprofit organization in fac.
ing the general public and thus, while it may
not always be required, il may sometimes be w
s arpanization's advantage to seek such deler-
minalwn. Lhere is also anecdoral intormation
indicating thar the TRS Serviee Center in
C)gden\ Utah, which receives all annual infoe-
mation returns [ronl exempt organizations
(v.g., Forms 990 and 890-1t72), wilk nol accept
such returns from urguniz;-ll ions that have 1ot
applied for vecognition of thein tx exempt sta-
tus i7 this infen mation is correct, organizations
that exceed the annual information return fil-
ing threshold, and so must Aile such returns, pre
sumably will alsu seck such a determination.

As ourlined above, the determinations
process generally occurs at the FO Thetermi-
nations Office in Cincionali. There, the spe
cialist assigned to the case reviews the answers
provided in the application process and eval-
unles whether or not the organization meels
the legal requirements for exemption under Lthe
Code section at issue T i essenrial that the
applicatinn be concise and complete. The
specialist will decide to issue {or not issue) a
determination letrer based on the infurmation
provided during the application process. Thus,
during the applicalion period, the organiza-
tion must establish that its primary purposc
is an cxcrupl one and that it intends to-achieve
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such purpoze. In the case of 4 Section 501(c)(3)
arganization, it is essential that the application
detail the organization’s charitable purpeose and
how it intends to achieve that purpose. As stated
1w courl ppinion, " taxpayer must openly and
candidly disclose all facts bearing upon the
arganization, its aperations, and ils nances
so that the {court] may be assured that it is not
sanctioning an abuse of the revenue laws by
glanting the Jdaimed cxemption”' More
recently. the [RY has given higher scrutiny 1o
the achievement of an exempt putpose. Fuor
example, the RS has denied exemption to sev
cral ot the down paymenl assistance pro
grams that emerged 0 the runop o the real
estate crisis, saying that they failed to estab-
lisla that (heir operations furthered a charita-

Lle purpoese. Instead, it found, the organizations

served private putposces in assisting home

buyers.” This position of private benelit was
also taken by the RS with regards to a program
peared lowards providing slale compliance assig
range W llUmL‘-:‘iLlluuling parents, where the TRS
felt that the benefit was nota public benefin bat,
rather, a private benefit being conferred on the
parents.™

It the application is incomplete, the Deter-
minations Office will request additional inlor-
marion or retutn the application tor completion,

Anapplicationy start date for the purposes of

wompuling the 270-day pertod for judicial

review is an the date en which the TRS receives

a “substantially completed” borm 1023,

Application requivesonts. Rev. Proc, 2(607

532 requires Lhe [ing of a “substanrially com-

pleted application,” accompanied by the corredl

user fee, 1 order far an grganization Lo seck
cxemption™  This refers to four types of
applications for recopnilion of cxempt status

under Section 501 and Scction 52 1:

1. Lhe Form 1023 application, required (o
exemption under Section 3071(¢){3) or
Section 50100), (), (k). (n), and (q)

. The Form 1024 application (sulmilted in
conpunction with Forn 8718}, [vr exermnp-
tian under Section 301(c}(1). (5). (6,
(73 (8), (9), (1), (L2} (13), (13).(17),
(19),0r (23).

(2]
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3. The letler application {submitted in con-
junction with lorm 8718), for organiza
lions secking exemption under Section
SOLCCICLLY, (14), (16), (18}, (21), (22),
('23), {2(1"). {2'.7), ar (23), o under Sechion
S01(d).

4. The (electronic) Torm 8871, required for
political arganizalions claiming exemp-
tion under Seclion 527,

Substantially complete. A "substantially
complele” application generally 15 one that 13
signed by an authorized individual and includes
an Employer [dentificalion Number The nums-
bered Form applications consist of several quess
tions regarding the organizations planned
aperalions and aclivitics, including questions
ou the vrganization’s planned budger and
fundraising (in the case of a Section 501{.){3)
organization). These questions must be
answercd in narrative form and provide
enaugh detail toallow the TR (o conclude that
the organization plans to achicve a desired
EXEmpL pUrpose.

Thi: completed application aleo must include
the arganivation’s (rmancial details—namely,
a balance sheet and capense statement for the
current year and the three years preceding. This
may sometimes be difficult, especially since
muny erganizations scek exemption from rthe
RS prior to commencing aperations. 11 the
organization has not been in existence fur four
yuirs, it most submur statements for the years
inwhivh il has been in existence. Tf the orga
mization hus ool yel commenced operations,
orhasnot yet completed ene tull year of uper-
ations, the application must consist of a pro-
pused budget for rtwo full accounting periods
and a current stalemen! ol sssels and lHabili-
ties. e finansial details are ¢l utmast impor-
tance, and the LIRS has denied exemption in the
pasl Tor an inadequate disclosure of such
details. The lailure to submit such details and
records to the IRS raises an inderence that the
tacts, if disclosed, would be to the detriment
of the arganization’s sought-for exemption."

Finully, the organization must include a
copy ol the articles of organization and the
bylaws (if applicable). The articles of orga-
nization (or any other enabling document)
musl ¢irher be a “confarmed copy,™® be
signed by a principal officer, or be accom-
panied by a written declaration signed by an
authorized individual certifying that the doc-
urnent is 4 complete and accurate caopy of the
original.

TAMATION OF EXEMPTS

REV. PROC, 2007-52
REQUIRES THE
FILING OF &
'SUBSTANTIALLY
GOMPLETED
APPLICATION.'
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Oin occasion, the IRS may require more inlor-
mation from the applicant organization, despite
the submission of 4 compleie applivation.
This may happen il sy applicalion invalves an
issue regarding which eontrary authorities exist
and the organization has failed o disclose and
distimguish the contrary authoritics.'

Datarminstion latter. The [R5 generally will
issue deteninination leters, rulings, and infor
mation letters on any aspect of the law of rax-
exempt organizations, lransagliops That may
have an impacl on an organization’s lux-
excmplon public ¢hiarity status, or transactions
that may itvolve unrelated trade or business
matters 7 Rev Proc 2007-52 outlines the
standards Tur issuing o fvorabhle determina-
tion letter, stating that such a letter will be issued
onlyif the organization’s appheation and sip-
porong documents establish that it meets the
particular requirements of the section under
which it cladins exemption™

In the event of an adverse determination or
ruling. the [RS8 generally will include a derailed
discnssion of its rationale (or denying exemp-
linn and will advise the organization of its
uppurtunity to appeal or protest the decision
and request a conference ™ The appeals
process s discussed helow,

A favorable determination letler o0 tuling
generally will have a retroactive effect to the
date the organization was formed, Thus, it iy
generally more advisable for an orpanizalion
secking exemplion loconstitube itself asa cor
poration or trust than as an Lll'lil'lCl.',il'l.'H.'ll'ﬂtEd
assoctation, because the date of formation is
easier to determine. 10 the RS requires that the
nrgamzarion make substantive amendroents o
il aclivities or its enabling documents (its arti-
cles of organization), the exemption will be
effective only as of the date specified in the let-
ter or ruling 2

Tt a favorable determination is made, the
organization must make the appheation and
any supporung documents available to the pub-
lic under Secrion 6104(a)(1). Such disclosurc
is not required if the TRS determines that it
wonald adversely affect the organization, in which
case limited disclosure rules may apply. The TRS,
an the other hand, is also required Lo disclose
adverse delermination lerters and rulings.“

Appoals and protests. As mentjnned
above, the IRS generally will advise the drga-
wization of its chance to appeal an adverse deler-
mination or ruling. The organizalion must,
within 30 days from the date ot the adverse

TAXATION e31° LHLMIT I RANT ST T RATEFE s

determination letter, submit a statement of the
fcLa, Jaw, wind srguments in support of its posi-
tion.® The erganization also must state in the
tetter whether 1t wishes o lave an Appeals Uffice
canference. The Determinalions Ollice will
review the appeal and will decide whether it
believes the organization qualifies for the
exempt status sought. If 1t does, the Determi-
nations Office will issue a favorable detecimi=-
nation lclier.

I, herwever, the TS matntams its position,
the appeal and the exemption applicalion are
fowrwarded t4 the Appeals Office. At the Appeals
Office, the appeal will be reviewed again. The
Appeals oflice cither wall issue a favorable deter
mination {or ruling) or, in the event thata con-
ference was requested, will contact the
organizarion to schedule a conlferene, The lRS
may ask (or the organization to submit more
information at this conference, upon review of
which the Appeals Office will decide on the
exempl statug ol the orgameation. Than appeal
notice is not timely made (o made at alli by
the oganization, the [R5 will issue a final
adverse determination letter or ruling

Revanation or modification of determina-
tion or ruling. The Bsuauce ol a favorable deter
mination by the [R5 docs not, in itselt, grant
EXemption o an organization in perpemiry. The
LIS may maodify or even revoke a delenmina-
Lion or ruling. Such meditication or revoca-
Liow muay oCCut by @ notice to the taxpayer o
whom the determination letter or ruling was
ssued; enactment ol lepislation or calilication
of a tax treaty; o decision ol the U8, Supreme
Coutt; the issnance of a temporary or final reg-
ulalions; or the 1ssuance of a revenue ruling,
tevertie procedure, or ather staterment pullished
in the TIOE.# Tn several cases, such a revoca
tion or modification may be retroactive.™ In
any event. the organization can seck an appeal
of the revacation or modifivation
evhausting the appeal remedics, the organ-
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salions next step would be to seck dedlaratory
yudement under Section 7428,

Judicial dotorminations. [rior o the
enactment of Section 7428, 4 judicial review
af an adverse determination by the IRS was
eitremely strenucus. An organization that
was denied exemption had a single recourse=—
Lo wail for some sort of monelar y contioversy
with the IRS, Although orgauizations attempted
o obtain more immediate relief, that relief was
denied and declaratory judgment actions were
harred by the anti-injunction provisions of Sec-
Lion 7421 (u). ™ )

The 'lax Reform Act of 1976 provided a rem
edy to this problem in the form of Section 7428,
[t essentially allows corlain organizalions Lo
Dring an action tor declaratery judgment i the
Tax Court, the U5, Court of Federal Claims,
or the U.5. Igtrict Court for the District of
Columlbya, The aclion must involve an actual
controversy relaling lo the recognition ot
exemption for orgamzations seeking (1)
exemption under Section 501(c)(3), (7) clas-
sificarion as a private operaling {foundalion
voder Seclion 494 2(1)(3) o as a private toun
dation under Section 309(a), or {3) eligibility
to receive tax-deductible charirable contri-
butions under Section 17000)(7) Orpanizalions
seeking exemnplion wider other parls of See-
tion 501(c} must still wait for a monetary dis-
pute with the 1RS to challenge an IRS refusal
to recognize their claimed exempt slatus.

The "aclual controveray™ requirement
relates woadverse notices of final determina
tion™ received by the [RS and even to untimely
determinations {ar the failure 1o make a

Mok Monee Univarsity 116 U & 725 52 AF K24 83-5001
THhEd

A determination, wilhin e anciendng ol Seoction
TFEIaNY s a final decizion by the RS affoeclng Lhe Lax
quahficotion of a chwritable organizatinn
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deteromnation) for initial or continuing
exemptions® The "aclual contioversy™ require-
ment has heen interpreted very liberally by
Lourls,™ but there is a requirement that the
LRS must have taken formal steps o revoke
or te deny exemplion,

To reguest declaatory relief, an orgamiza
tien must first exhaust abl avalable adminis-
trative remedies. Under Rev. Proc 2007-52, this
inchides the filing of a substantially complele
application and following the rules for appeal
{discussed ubove), The organization request
ing declaratory relief under Section 74 28 must
have either received a final dewermination by
certified or registered inail, or have waited out
the 270-day perind from when the substantially
complete application was received by the IRS,
in the event that no formal determimation has

beon regeived by the arpanivation.™

Conclusion

Tn appiying tor recognilion ol tax-cxempl
slalus [rom the IRS, one cannot stress enough
the necessity for ¢larity and concizengss. Most
applications are denied because the applicanr
fails to show how it intends W lurther wo exenmpt
charitabie purpose. Often, the orgameation fails
w show, throngh the documents submitted, how
1t nperations henefited the general public or
aupedcilied chanitable class. Like any other legal
documents, the application documents must
be dratted with meticulous attention to detail
and cautious regard {or language. As mentioned
in Rev. Mroc. 2007-52, 4 substantially commpleted
application consists ot much more than "fill-
ing iu e blanks” It requires concise and
detailed financial information, properly draffed
arganizalional documents, aond well-drafred
staternents ol purpose and aclivities,

The philanthropic sector is growing, and the
advent of new exempt organizations will come
with heightened scrutiny and greater regula-
Lo by the TRS. As philanthropy, and the pub
lics inlerest in i, continues to grow, it 1s
essential for philanthropic and ather exempt
organizations to be aware of the application rules
and to seek proper guidance at the outset, ®
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